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LEGAL EXPERTISE

Exuberant events of recent years have contributed to the development of the knowledgeable
request in the society to create an effective mechanism of responsibility of the state and its
organs in the face of citizens.

The cornerstone of this mechanism is the court that administers justice on the principles of le-
gality, objectivity and impartiality, and that resolves conflicts not only in all areas of public rela-
tions but also relations between the state and society as a whole and the individual citizen in
particular.

| have been monitoring Dr Jung's case for about one year. | have to admit thatthe executive
authorities, the judicial authorities and the law enforcement agencies took a position of full
legal nihilism. In spite of the fact that in recent years Ukraine has gone through a judicial re-
form, Ukrainian courts disregard the Hague International Convention which has been ratified by
the National Parliament of Ukraine. Therefore this document is of supreme legal force.

When considering Mr Jung’s case, Ukrainian courts confused the subject with the ground of
legal action. As basis of their decisions, the courts took it as a(case for determining the child's
residence, but not as a case of the child's unlawful removal to Ukraine and its illegal retention
there.

The problem of restoration of courts’ independence in Ukraine has been complicated by the
overall political atmosphere prevailing in the country in recent years. The question lies not only
in the fact that/today's courts are not independent, but that the spirit in the society is one that
does not allow judges to be independent. In the specific situation, there is aSoviet mentality of
judges and officials of the Children Guardianship Service according to which the child should
remain with its mother, even if the mother does not give it a normal standard of living nor cares
about its physical and moral conditions.

So it happened that judges are guided by steeled and hardened principles in their decision mak-
ing, but not by laws. Even though nobody expects it from the judges, they are still focused on
the principles that have dominated the society for the last decade.

Ukraine must choose the path of reforms, not sustainable principles. Mr Jung's case is not the
only one where Ukrainian courts and law-enforcement agencies disregard decisions of foreign
courts. Such decisions should not be subject to any additional consideration in Ukraine, accord-
ing to the agreement between Ukraine and Germany.
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The norms of the Hague Convention are ratified by the National Parliament of Ukraine, and
they are mandatory rules of direct action which must be applied immediately and uncondition-
ally.

It is possible to effectively fight corruption in courts using current Criminal Code and Criminal
Procedure Code norms. But it is{impossible to build an independent and fair trial by pressing,
threats of dismissal or prosecution for “knowingly unjust decisions in advance”!

If these threats are realized, | am afraid that the judicial system will effectively get rid of those
judges who show full independence and dare to make decisions that are not fancied by other
branches of the state! The consequence of these processes is the (total lack of trust between
the actors, which is also an additional obstacle to effective reforms.

| believe that there is no unity, understanding and trust either among reformers or among rep-
resentatives of judiciary. The degree of trust between reformers and judges is zero, and this is
confirmed by both sides.

Another sensitive issue is a question of immunity of judges. The perception in a part of the so-
ciety is, that this is only an additional privilege which does not have an objective basis and
therefore is one of the reasons of fjudicial tyranny. However, the principle of tenure of judges
exists in civilized countries as a guarantee of judicial independence from political decisions.

A complicated procedure for dismissal of judges is needed in order to assess, who is honest,
incorruptible and independent, to continue to be politically independent. An independent
judge must be convinced that, if he makes a decision guided not by sustainable beliefs but by
the norms of international law on child abduction, tomorrow nobody will punish him.

Mr Jung has also appealed to the High Council of Justice which has not been able to handle his
complaint for almost a year. Yet | think that even if the High Council of Justice begins to exam-
ine the case against judges who did not observe Mr Jung's rights, then bringing them to justice
and abolishing their decision will be next to impossible. Judges often make decisions violating
their oath. But in practice the Venice Commission has repeatedly said that violation of the oath
is not a reason to remove a judge from office. The High Council of Justice still continues the
examination of cases of violation of oath by judges and submission to the Verkhovna Rada of
respective procedural requests for dismissal of judges. But later it will all lead to the fact that
the European Court of Human Rights will just fully abolish these decisions and recognize them
illegal, yet repromote judges. Unfortunately, this practice already exists.

In my own experience, | have to note that all possible means must be used in Mr Jung's case.
But it is very difficult to fight the system, which acts in total disregard for the law, discrimina-
tion of international requirements, full legal nihilism and even with a component of corruption.
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NMPABOBUIN BUCHOBOK

BypxnuBi nopii ocTaHHiX POKiB cnpuanuM BUPOBAEHHIO Yy CYCNiNbCTBI YCBIAOMIIEHOro 3anuTy Ha
CTBOPEHHA 4iEBOr0 MexaHi3mMy BianNoOBiIAaIbHOCTI Aep»KaBu Ta ii OpraHis nepeg rpomagaHamm.

Hapi*kHMUM KameHeM LbOro MexaHi3amy € cyd, WO 34iMCHI0E NPaBOCYAAA Ha 3acafax 3aKOHHOCTI,
00’EKTUBHOCTI Ta HeynepeaKeHOCTi i Po3B’A3ye KOHPAIKTU He nvwe B ycix chepax CycnifbHUX
BifJHOCMH, a I Yy BigHOCMHaX AeprKaBW i3 CYCMiNbCTBOM Y LINOMY i OKPEMMM TpPOMaAAHUHOM
30Kpema.

B)ke 6/1M3bKO O4HOrO POKY A CAigKyl0 33 cnpaBamu AoKTopa tOHra. 3myleHuid KOHCTaTyBaTH WO
OpraHM BMKOHaBYOi BAagu, OpraHW CyAoBOi BNagu Ta NPaBOOXOPOHHI OpraHM 3aMHAAN NO3uUL,it0
NMOBHOrO NPaBOBOrO Hiriniamy. He3Barkatoum Ha Te, WO OCTaHHi poKM B YKpaiHi BiabyBaeTbcA cyaoBa
pedopma, YKpaiHCbKi cyan irHopyoTb Hopmu [aasbKoi MidKHapoAHOI KOHBeHLUii, KoTpa 6yna
paTnudikoBaHa BepxoBHO pagoto YKpaiHK, a oTXHe Lel AOKYMEHT Ma€ BULLY HOPUANYHY CUAY.

YKpaiHCbKi cyaun, po3rnagatoum cnpasy AokTopa HOHra, nayTaloTb NnpegmeT Ta nNiacTaBu No3oBy, Tak
AK, BUXOAAYM 3 pilleHb CyAiB, OCTaHHI poO3rnAgatoTb CNpasy NPO BM3HAYEHHA MICLA MPOXMBAHHA
ONTUHW, 2 He cnpaBy MNPO He3aKOHHe BMBE3EeHHA AUTMHU Ha TepuTopito YKpaiHW Ta He3aKOoHHe
YTPUMaHHA AUTUHU Ha TepUTOopil YKpaiHu.

Mpobnema BiAHOBAEHHS HE3aNeMKHOCTI cyAiB B YKpaiHi YCKNaAHIETLCA 3arajibHOK MOAITUYHO
aTmocdepoto, WO CKNanaca B KpaiHi 32 OCTaHHI poku. «[MUTaHHA He Anwe B TOMY, WO Ha CbOrogHi
Cyq, He € He3aNiIeXXHUM, @ B TOMY, LLLO CaM AyX Y CYCMi/IbCTBI € TAaKMUM, L0 He AA€E MOXK/IMBOCTI Ccyaai
CTaTU He3aNeXHUM, B KOHKPETHIN cuTyauii — ue paasHCbKe MUCNEHHA cypAaiB Ta MpauiBHUKIB
OpraHiB onikK1 Ta NiKAYBaHHA CAYyX6OM y cnpaBax AiTen, Wo AUTMHA NOBMHHA 3a/IMWNTUCD 3 MaTIpblO,
HaBiTb AKWO MaTW He HaJa€E IM HOPMAJIbHOFO PIBHA MKUTTA, HE NIKAYETbCA NPO iX Pi3UYHKUI Ta
MOpPanbHUI CTaH.

TaK cknanocs, Wo cyani OPiEHTYETLCA Y CBOIX PilEHHAX CTai, 3aKOPEHiNi NPUHLMNK, @ HE 3aKOHMW.
B)Ke HaBiTb TOAi, KON Bifg, HbOrO HIXTO HIYOro He BMMArae, cyaasa OPIEHTYETbCA HAa MPUHLUNMU, WO
OOMIHYIOTb Y CYCNiNbCTBI OCTaHHI AecaTnpivya.

YKpaiHa noBMHHA 06path waax pedopm, a He cTanux npuHuuMnie. Cutyauia goktopa HOHra He
€4MHA, KON YKPATHCbKI CYA0Bi Ta NPAaBOOXOPOHHI OpraHM CTaloTb Ha LWAAX ITHOPYBAHHA pilleHb
CYL4iB IHO3EMHUX [JeprKkaB, a TaKi pilleHHA He NOBMHHI A04aTKOBO MNigfaBaTUCb AKUMMOCH
[0Ka3yBaHHAM B YKpaiHi 3rigHO A0roBopy Mix YKkpaiHoto Ta ®PH.

Hopmu MNaasbKoi KoHBeHLU,i € paTudikoBaHMMM BepxoBHOO pagoto YKpaiHu, ue imnepaTtuBHi Hopmun
NpAMOI Aji KOTpi NOBMHHI 3aCTOCOBYBaTUCL Opa3y MUTTEBO Ta 6e33anepeyHo.
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EdbeKTMBHO 6opoTMCA 3 KOPYMUIE B Cygax MOXHA, BUKOPUCTOBYIOUM iCHytoUi B KpumiHanbHOmMy
Kogekci i KpumiHanbHO-npouecyanbHOMY KoAeKCi Hopmu, ane nobyayBaTM He3aNeKHUn i
cnpaBegAMBUI CYA, LWUAAXOM NMPECUHTY, NOrPO3 3BiJIbHEHHA YN NPUTATHEHHA A0 BiANOBIAANBHOCTI 33
“3aBigomo 3a3pganerigb HenpaBocyaHe pilleHHA” HEMOXKANBO!

AKWO Ui norposun peanisytoTbca, 60t0CA, WO cyaoBa cuctema ePeKkTUBHO No3byaeTbcAs came TUX
CyAAiB, AKi NpPoOsBNAIOTb 3aMBY HE3a/IEXKHICTb | HABaXKylOTbCS BUHOCUTU pilEHHs, AKi He
nogobatoTbCs iHWKMM riikam Bnagu! Hacnigkom 3asHauveHMx npouecis € ToTasbHa HeAoBipa MiXK
YYaCHMKaAMM NPOLLECY, KA CTAE A04ATKOBOI NEPELLKOAOI0 Ha WAAXY ePEKTUBHOTO pedpopmMyBaHHA.

fl NepeKoHaHHMWM, WO HeMae €AHOCTI, PO3yMiHHA i JOBipU Hi cepen pedopmartopis, Hi cepes
npeacTaBHUKIB CyAAiBCbKOro Kopnycy, rpagayc AoBipn Mixk pedopmaTtopamu i cyaasmm — HYIbOBUM i
Le niaTBeparKyeTbca 3 060X CTOPIH.

Lle oaHieto bostoyoto nNpobnemolo € NUTaHHA HeAOTOPKAHHOCTI cyaais. Y 4yacTuHI cycninbcTBa
CTBOPIOETLCA AYMKA, WO Ue Aule A0AATKOBUI npuBinei, AKMN He mae nig coboto 06’eKTUBHOI
OCHOBW | € OOHIED 3 NPUYMH CyAAiBCbKOI cBasosi. poTe, NPUHUMN HE3MIHHOCTI CyAaAiB iCHYE Y
LMBINI30BaHUX KpaiHax AK 3anopyKa He3aneXHOoCTi cyAiB Big, NONITUYHUX pilleHb.

CknagHa npoueaypa 3BiIbHEHHS cyaniB HeobxigHa ans Toro, abu cyans, Ak byae 4YecHUm,
HenigKynHMUM i MONITUYHO He3aNeXHWUM, NPOLOBXKYBAB 3a/MLIATUCA MOAITUMHO HE3aNEeKHUM.
HesaneHuin cyans mae 6yTm BNeBHEHWM y TOMY, LLO AKLWO BiH MPUMME PilleHHA, KEPYOUYUCb He
CTa/IMM NEePEKOHAHHAM, @ HOPMaMK MiXKHAPOAHMX 3aKOHIB NP0 BUKPAAEHHSA AiTel TO 3aBTpa MOro
HIXTO HE HaKae.

MaH HOHr TaKoXK 3BepTaBCcA A 3BepTaBCA A0 BuLoi pagu tocTuuii, AKa BxKe MalKe pPiKk He Moxe
PO3rAAHYTU MO0 CKapry, NPoTe A BBaXato, WO HaBiTb AKWoO BPHO i noyHe po3rnsagati cnpasy Npocu
cypais, KOTpi He goTtpumanu npas KOHra, To NPUTATHYTM iX 40 BiANOBI4ANIbLHOCTI Ta CKacyBaTu ix
pileHHs b6yae manmke Hemoxameo. Cyani 4acTo BMHOCATbL PilLEeHHA, NOPYLWYOYM NPUCATY cyaai,
npoTe K NOKa3ye NpaKTUKa, BeHelilicbKka KoMmicis BXe HeoAHOPa30BO rOBOPWMAA, LLO NOPYLUIEHHA
NpUCcArM He € NiacTaBoto Ansa Toro, Wob 3HATU cyaato 3 nocagun. Bulia paaa roctuuii 4oci npoaoBKye
po3rasag, cnpas NPo MOPYLIEHHA CyaaaMWU MPUCATM | BHeCceHHA A0 BepxosHoi Pagu BignosigHunx
KNONOTaHb LWOA0 3BiIbHEHHA cyaais. Ane Hagani ue Bce npusseae 40 TOro, Wo EBPONEncbKUiA cyq,
3 MpaB AOAUHM NPOCTO NAYKAaMM CKACOBYBAaTMME L PillEHHA, BM3HABAaTMME iX HE3aKOHHUMM i
BiZJHOBNIOBATM CyAAiB Ha Nocagi». Haxkab Taka NpaKTMKa BXKe €.

Mo MOEMYy BAaCHOMY [AOCBiy, A MOBMHEH 33a3HAYUTM LWLO MOTPIOHO BUMKOPUCTATU YCi MOXKAUBI
MexaHiamu y cnpasi FOHra, npoTe ay»Ke BaXKKo 60POTUCH 3 CUCTEMOID, KOTPA 3aMMAETHCA TOTAIbHUM
irHOPYBaHHAM MpPaB, AUCKPUMIHALLIE0 MiXKHAaPOAHUX BUMOT, MOBHUM NPABOBMM Hirifniamom Ta Lie m
Ma€ KopynujiHy CKNaaosy.
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